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CMR DIGESTS 





The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





ARREST—status of arrest, once shown to have 
existed, may be presumed to have continued. 
ARREST—person sentenced to punitive discharge 
may be placed in arrest to await results of final 
action. 


® An accused, having served his confinement, 
was placed under arrest to await execution of a 
bad-conduct discharge. Under this arrest he 
was placed in the status of a prisoner-at-large 
and 10 days later he absented himself without 
authority for a period of about 20 days. Upon 
his return he was again placed under arrest in 
the status of a prisoner-at-large. Some 8 days 
later he again absented himself without author- 
ity and remained in unauthorized absence until 
he was apprehended by military police. On 
these facts, he was convicted among other things 
of two specifications of breaking arrest and sen- 
tenced to a dishonorable discharge, partial for- 
feitures, and confinement for one year. The 
board of review held that the evidence was in- 
sufficient to support the findings because it failed 
to show that the accused’s status continued to be 
that of a prisoner-at-large up to and including 
the respective times of his departures on unau- 
thorized absence. The board further held that 
the first arrest of the accused, after having 
served his confinement and while awaiting final 
action of reviewing authorities upon a bad- 
conduct discharge, was illegal. 

In reversing the decision of the board of re- 
view, the Court of Military Appeals quoted from 
paragraph 138a of the Manual for Courts-Mar- 
tial which provides in part that “A condition 
shown to have existed at one time may be pre- 
sumed to have continued.” The Court recog- 
nized that the presumption would be of little 

(Continued on page 14) 
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THE GOVERNMENT'S PRIVILEGE AGAINST 


DISCOVERY IN ADMIRALTY LITIGATION 


CDR HERBERT E. OST, USN 


PREVIOUS ARTICLE IN THE JAG 
JOURNAL for December 1951 reviewed 
the developments in the law dealing with the 
Government’s claim of privilege to resist dis- 
closure of certain material where the head of a 
Government Department claims that such dis- 
closure would reveal security matters. The 
trend of the law appeared to be away from the 
earlier cases, illustrated by the Wright-Papoose 
case,: where opposing interests were denied the 
right to obtain the record of a Navy court of 
inquiry. Following the enactment of the federal 
rules for discovery in 1948 and the decision of 
the landmark case of Hickman v. Taylor,? the 
trial courts have greatly liberalized the pre- 
trial procedures which have enabled a litigant to 
have access to much of the work material of his 
opponent as long as this material was not priv- 
ileged. The aforementioned article examined 
the technique of the imposition of sanctions 
against the Government in the case where it de- 
clines to produce the record in response to a 
court order when the claim for privilege is not 
upheld. It was feared that the price of non- 
disclosure would lead to the Government assum- 
ing the loss and taking upon itself the role of 
an insurer in these situations. The recent de- 
cision of the United States Supreme Court in 
United States v. Reynolds* sets up a modus 
operandi under which the Government may now 
claim privilege for its records where military 
secrets are involved, without incurring the sanc- 
tion of being precluded from offering evidence 
on controlling aspects of the litigation. 

The Reynolds case‘ is believed to be such a 
far reaching pronouncement by the Supreme 
Court that a careful analysis of the opinion is 
warranted. The case involved three suits under 
the Tort Claims Act® arising from the death of 
three civilians in the crash of a B-29 aircraft at 





12 F. Supp. 43 (E. D. N. Y. 1943). 

2 329 U. S. 495 (1947). 

3 345 U. S. 1 (1953). 

* Note 3, supra. 

528 U.S. C. §§ 1346, 2674 (Supp. V, 1952). 
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Waycross, Georgia, on October 6, 1948. The 
aircraft was testing secret electronic equipment 
with four civilian observers aboard. Fire broke 
out in one of the bomber’s engines and the plane 
crashed, killing six of the nine crew members 
and three of the four civilian observers. The 
widows of the three deceased civilian observers 
brought suits against the United States. 
Plaintiffs moved under Rule 34 of the Federal 
Rules of Civil Procedure * for production of the 
Air Force’s official accident investigation report 
and other material. The initial Government 
claim of privilege was rejected on the premise 
that the Tort Claims Act, in making the Gov- 
ernment liable “in the same manner” as a pri- 
vate individual,’ had waived any privilege based 
upon executive control over governmental docu- 
ments. The court allowed a rehearing on its 
earlier order at which time the Secretary of the 
Air Force filed a formal claim of privilege based 
on Rev. Stat. § 161 (1878) ®* and a regulation 
thereunder ® and the Judge Advocate General 
of the Air Force filed an affidavit asserting 
that the demanded material could not be fur- 
nished “without seriously hampering national 
security, flying safety and the development of 
highly technical and secret military equipment.” 
The same affidavit offered to produce the three 
surviving crew members, without cost, for ex- 
amination by the plaintiffs. The district court 
ordered the Government to produce the docu- 
ments in order that the court might determine 
whether they contained privileged matter, which 
the Government declined to do. The court then 
entered an order * that the facts on the issue of 
negligence would be taken as established in 





6 The admiralty and civil procedure rules on the point are substantially 
identical. The related Admiralty rule is Rule 32. 

728 U. S. C. § 2674 (Supp. V, 1952). 

85 U.S. C. § 22 (1946). 

® Air Force Regulation No. 62-7 (5) (b) which provides: ‘Reports of 
boards of officers, special accident reports, or extracts therefrom will not 
be furnished or made available to persons outside the authorized chain of 
command without the specific approval of the Secretary of the Air Force."’ 
The Navy Department p: i parable to the Air Force regulation 
above is contained in Article 1251, Navy Regulations (1948). 

10 Under Rule 37 (b) (2) (i), Federal Rules of Civil Procedure. 














plaintiffs’ favor. Final judgment was entered 
for the plaintiffs which was affirmed in the court 
of appeals * and came before the Supreme Court 
on writ of certiorari.* The Supreme Court 
stated that the essential question was whether 
there was a valid claim of privilege under Rule 
34. The Court held that the judgment below 
subjected the United States to liability on terms 
to which Congress did not consent by the Tort 
Claims Act and reversed the decision of the 
court of appeals and remanded the case to the 
district court for further proceedings consistent 
with the views expressed in the opinion. 

The opinion of the Supreme Court reviews the 
early history of the claim of privilege and the 
cases which recognize the validity of such a 
claim. The premises which control the applica- 
tion of the privilege are set forth by the Court 
as they emerge from available precedents. 

“The privilege belongs to the Government and must 
be asserted by it; it can neither be claimed nor 
waived by a private party. It is not to be lightly 
invoked. There must be a formal claim of privi- 
lege, lodged by the head of the department which 
has control over the matter, after actual personal 
consideration by that officer. The court itself must 
determine whether the circumstances are appro- 
priate for the claim of privilege, and yet do so with- 
out forcing a disclosure of the very thing the 
privilege is designed to protect. The latter require- 
ment is the only one which presents real difficulty. 
As to it, we find it helpful to draw upon judicial 
experience in dealing with an analogous privilege, 
the privilege against self-incrimination.” 

The above paragraph is the heart of the Su- 
preme Court’s opinion inthiscase. Itsets forth 
the requirements against which succeeding 
claims of privilege will be tested. 

The Supreme Court recognized that the ruling 
on the claim of privilege is one for the determi- 
nation of the judge in the trial court. Although 
the formal claim of privilege must be lodged by 
the head of the department concerned, his deter- 
mination does not control. The difficulty aris- 
ing out of this procedure involves the determina- 
tion of how complete a disclosure need be made 
to the trial judge in order for there to be suffi- 
cient facts available upon which he may base his 
decision. The danger here is jeopardizing the 
security which the privilege is meant to protect 
should the judge insist upon an examination of 
the full evidence, even if this be by him alone in 








11192 F. 2d 987 (1951). 
2 343 U. S$. 918 (1952). 
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chambers. The Court attempted to resolve this 
contradiction between the need for supplying 
sufficient information upon which the judge 
could make a ruling and the need for security, 
by a compromise. The Court did not go so far 
as to say that the judge might automatically re- 
quire a complete disciosure to him before the 
claim of privilege would be accepted. Rather, 
the test adopted by the Court is a flexible one 
governed by the circumstances of the individual 
case. Where the preliminary facts are such as 
to satisfy the court that there is a reasonable 
danger that compulsion of the evidence will ex- 
pose military secrets, which in the interest of 
national security should not be divulged, then 
the privilege would be recognized. In the in- 
stant case the Supreme Court took notice of the 
circumstances and purpose of the flight, namely, 
to test certain electronic devices, and reached 
the conclusion that there was reasonable danger 
that disclosure of the accident report would re- 
veal these national secrets. The Court, there- 
fore, found that when the formal claim of privi- 
lege was filed by the Secretary of the Air Force 
there was sufficient showing of privilege to cut 
off further demand for the document on the 
showing of necessity for its compulsion that had 
then been made. 

Interlaced with the claim of privilege is the 
question of showing of good cause. The Court 
recognized that the showing of necessity which 
is made for production of the material and docu- 
ments in question will have a direct influence in 
resolving the claim of privilege. The stronger 
the showing of necessity, the more wary the 
trial court will be in accepting the claim of priv- 
ilege. While this is the general proposition, an 
exception is recognized where military secrets 
are at stake. Where the court is ultimately 
satisfied that military secrets are involved even 
the most compelling necessity will not be per- 
mitted to overcome the claim of privilege. In 
examining the particular facts of this case the 
Court recognized that the Government offered 
to produce certain of the surviving crew mem- 
bers for examination. The Court believed that 
this offer should have been accepted. Accord- 
ingly, in the Reynolds case there was only a 
dubious showing of necessity and a fortiori the 
claim of privilege based upon military secrets 
prevailed. 

While the effect of the Reynolds case is far 
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reaching and lends support to the Government’s 
claim of privilege regarding records of military 
investigative bodies, it does so on the narrow 
grounds of military secrets. Although these 
grounds are of restricted application when con- 
sidering all cases wherein the United States is 
amenable to suit, the “military secret” require- 
ment plays a somewhat more important role in 
admiralty litigation. During wartime the Ad- 
miralty Division handled many cases involving 
blackout conditions, convoy procedures, radar 
and CIC operations, and other matters of a 
security nature. The Oregon-New Mevxico™ 
collision which occurred off Nantucket early in 
the war is an example of a wartime collision in 
which many questions of a security nature were 
present. In that litigation a demand for the 
Navy record of the investigation was denied by 
the Court. In that case the Government offered 
to produce statements of its witnesses in lieu 
of the formal record of the Navy investigation. 
The offer, while not identical with the one made 
by the Government in the Reynolds case, fulfilled 
essentially the same purpose. This purpose is 
to afford opposing interests access to the avail- 
able knowledge held by one’s own witnesses in 
advance of trial. Through the mechanics of 
discovery depositions it has become regarded as 
an accepted practice for the parties litigant to 
be able to reach the anticipated testimony of the 
other party’s witnesses. It is not believed that 
the Government will be given a preferred posi- 
tion in this matter except as it may be essential 
to safeguard military secrets which, if divulged, 
would endanger the national security. Where 
the circumstances indicate reasonable basis for 
the conclusion that military secrets are involved, 
the Reynolds case stands for the proposition that 
the judge should not require, even in camera, 
that these military secrets be disclosed to him. 
The formal claim for privilege will be honored. 

The procedures followed by the Judge Advo- 
cate General in the handling of admiralty claims 
have been directed to the dual aspects of this 
problem, “good cause’’ and “military secrecy.” 
These two factors need to be weighed before a 
result can be reached with respect to the claim 
of privilege. The issue of good cause has 
brought about a modification of policy of the 
Navy Department in authorizing the appearance 
of naval personnel and crew members of public 





13.175 F. 2d 632, 1949 AMC 1120 (C. A. 4th, 1949). 
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vessels before Coast Guard investigations. Un- 
der the Coast Guard legislative authority * the 
Commandant has authority to order investiga- 
tions into a marine casualty to determine 
whether any incompetence or misconduct of any 
licensed officer or certificated personnel caused 
or contributed to such casualty. The fact that 
the personnel involved are certificated or licensed 
by the Coast Guard and are operating under 
the authority of such certificate or license is the 
criterion which determines Coast Guard juris- 
diction. Military personnel serving on public 
vessels are not subject to compulsory appear- 
ance before Coast Guard investigative bodies. 
Previously it had been the policy not to authorize 
the appearance of naval personnel where the 
incident involved the issue of Government lia- 
bility. This policy has now been changed in 
light of the recent developments in the law as 
expressed by court decisions, and because of the 
availability in the field of legal specialists with 
admiralty experience for the protection of the 
interests of the Government and the naval 
personnel. 

In several recent cases » the Navy witnesses 
were authorized to appear before the Coast 
Guard hearing after an evaluation of the sur- 
rounding circumstances by the Secretary of the 
Navy. In each of these cases the procedure has 
been for the Coast Guard to notify the Navy 
Department, usually through the Legal Office 
of the Naval District of the area of the collision, 
that a Coast Guard hearing or investigation has 
been convened. The local Legal Office concerned 
will report the situation by dispatch to the Judge 
Advocate General, who in turn will inquire into 
the particular circumstances and authorize the 
appearance of the naval witnesses if the inter- 
ests of the Navy Department can be fully pro- 
tected. Before the Secretary of the Navy, 
through the Judge Advocate General, will per- 
mit Navy witnesses to attend the Coast Guard 
inquiry, certain conditions will be required to 
avoid the possibility that the testimony elicited 
from these witnesses would be unfairly prej- 
udicial to the civil liabilities of the United 
States. Since the opposing merchant vessel has 
available in these situations competent counsel 





14 46 USC § 239 (1946). 
15 USS RUCHAMKIN-SS WASHINGTON collisi 
Virginia Capes. USS SITKOH BAY-SS SEAFORT collision on 9 December 
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1952 off San Diego Harbor. USS ROBERT K. KUNTINGTON-MIDHURST 
collision on 11 March 1952 off Cape Henry. 








who may be expected to vigorously cross-exam- 
ine the Navy witnesses, these Coast Guard hear- 
ings assume the proportion of a pre-trial hear- 
ing. The testimony of the witnesses becomes 
available in any later suit against the Govern- 
ment at least for the purpose of cross-examina- 
tion. It is necessary, therefore, before the Gov- 
ernment witnesses are voluntarily produced, to 
ascertain whether there is available a Navy 
Legal Officer who will be able to first discuss the 
case with these Navy witnesses in order that 
they may not be later confused or misled during 
the Coast Guard hearing. The Navy Legal 
Officer will actually participate in the Coast 
Guard hearing as counsel for the Navy wit- 
nesses. Navy counsel are instructed, at the out- 
set, and for the sake of the record, to state that 
the Navy has voluntarily produced its witnesses 
at the hearing as an exercise of its own discre- 
tion and that the appearance of naval personnel 
is in no way any admission that the Coast Guard 
has compulsory jurisdiction over their presence. 
There are occasions when the circumstances of 
the collision suggest the probability that the 
claim will not be amenable to administrative set- 
tlement but rather, more likely take the course 
of litigation. In these cases it has been consid- 
ered advisable to discuss the matter with the 
Department of Justice and to allow the United 
States Attorney who would normally handle the 
litigation to assign Government counsel to 
attend the Coast Guard hearing in order to pro- 
tect the larger interests of the United States. 
This has been found to be a valuable procedure 
in assisting the Department of Justice to obtain 
early appraisal of the issues involved and to 
later be in a preferred position in preparing for 
any civil litigation which may arise. 

The benefit obtained by the Navy Department 
in allowing its witnesses to appear before the 
Coast Guard hearing is several-fold. First, 
there is the public relations aspect whereby the 
Government is under pressure to make as full 
a disclosure of its case as the merchant vessel 
is required to do. The Coast Guard record is 
public and may be examined by any person hav- 
ing a legitimate interest in the proceedings. 
Where only the merchant vessel’s testimony is 
obtained it is charged that this discriminates 
unfairly against that vessel. The Government’s 
participation in these proceedings, therefore, 
has a salutary public relations aspect. Of more 
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immediate and technical benefit is the effect that 
the production of naval witnesses has on the 
point of “good cause” when the anticipated de- 
mand for the record of the Navy investigation 
is made in the collision litigation. As in the 
Oregon-New Mexico and Reynolds cases it will 
be observed that a court will be reluctant to 
order production of the Navy investigation when 
there are alternative proposals which will give 
opposing counsel the same desired information. 
It should be most difficult for counsel to support 
an argument that he will need to have the record 
of the Navy investigation when the Navy wit- 
nesses have been made available for Coast Guard 
investigation and after they have been subject 
to the usual full cross-examination by these same 
counsel. A further direct benefit to the Navy 
is the opportunity to develop any affirmative 
claim that may be available because of the colli- 
sion. - The availability of Navy legal counsel to 
guide the course of the Coast Guard hearing 
through the direct examinaticn of the Navy 
witnesses is one which has proved to be ex- 
tremely valuable to the Office of the Judge Ad- 
vocate General when it later is called upon to 
deal with the affirmative claim on behalf of the 
naval vessel. Even where the circumstances of 
the collision are such that the case is a defensive 
one the information obtained as a result of the 
Coast Guard hearing is of value in appraising 
the liabilities and in evaluating the claim for 
settlement purposes. 

Consideration of the factor of “military 
secrets” is not as complex as the one of “good 
cause.” A procedure has been developed in the 
Office of the Judge Advocate General for the 
handling of a return to a court order which in- 
volves matters of asecurity nature. Many war- 
time collision cases involved classified convoy 
regulations and opposing counsel requested the 
production of various material and pamphlets 
which covered these convoy rules. The proce- 
dure followed here was for the Chief of Naval © 
Operations to prepare an answer to specific ques- 
tions. This answer contained only information 
which was not of a security nature and which 
nevertheless was sufficient to resolve the points 
at issue in the litigation. The return in these 
situations sufficed to deal with counsel’s re- 
quest."* This procedure has recently been fol- 








10 Wilkes-Davila, 78 F. Supp. 62, 1948 AMC 907 (1948). 
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lowed in the Esso Manhattan case ™ with highly 
successful results. The security aspect of this 
problem has been largely resolved in practice in 
admiralty matters. Where the information is 
contained in classified publications, it is a fairly 
simple matter to satisfy the court of the security 
question involved and there will be little proba- 
bility that any sanctions will be imposed on the 
Government provided that the return discloses 
such information as can be made public. There 
have been frequent requests in litigated cases 
involving collisions between merchant vessels of 
a convoy or with other merchant ships for infor- 
mation from Navy sources dealing with convoy 
and routing instructions. It is policy of the 
Navy Department to make information avail- 
able equally to both parties litigant where the 
Government is not involved in the litigation. In 
these cases the same procedure has been used, 
which is to make a return to the court order dis- 
closing such information as will be responsive 
to the request without quoting confidential mate- 
rial or breaching security in any other way. 
Aside from the security aspect of a record of 
a Navy investigation, it has been the claim that 
such investigation should be privileged since it 
is designed, among other things, to determine 
whether there were any materiel failures or per- 
sonnel deficiencies which contributed to cause 
the event to the end that corrective action may 
be taken. It has been maintained that it would 
be in the best interests of the particular agency 
to have full freedom in conducting this investi- 
gation without fear that the data developed 
would be later subject to disclosure by the de- 
mand of a party who would be able to utilize 
the information in prosecuting a law suit 
against the United States. It appears reason- 
able to assume that if the testimony developed 
in the course of the investigation could be kept 
private to the agency concerned, that this would 
be conducive to a more full and free disclosure 
by the witnesses during the course of the in- 
vestigation. It would also permit the convening 
authority to fully develop all aspects of the mat- 
ter in order to rectify such shortcomings as 
might be found, and to take disciplinary action 
in those instances where indicated. Although 





17 Standard Oil Company of New Jersey v. United States, 1953 AMC 
1152 (S. D. N. Y. 1952). 
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we have already seen that the present trend is 
away from the protection afforded by the earlier 
cases to the claim of privilege based upon the 
“housekeeping” argument, there should be good 
possibility that this argument may nevertheless 
still prevail in those cases where a showing of 
good cause cannot be made. Where Navy wit- 
nesses are authorized to appear before the Coast 
Guard investigation and as a result a public rec- 
ord is made available containing their testimony 
with the right afforded to opposing interests to 
cross-examine the Navy witnesses, a court 
might well recognize and give support to the 
Navy’s claim for privilege based upon the 
private nature of the investigation. 

A court has recently followed this reasoning 
and has upheld the Navy’s claim for privilege 
even though security was not involved. The 
court, however, was careful to point out that if 
the record of the Navy investigation was made 
available to the Department of Justice for use 
by that Department in the pending litigation, 
then the privilege would be lost. The court be- 
lieved that if the record was used by the con- 
vening agency solely for the purpose of “house- 
keeping” and not to develop the case for the pur- 
pose of litigation, then the claim of privilege 
would prevail. Based upon the reasoning of 
this case it has become the practice of the Admi- 
ralty Division, with the concurrence of the Ad- 
miralty and Shipping Section of the Department 
of Justice, not to make the record of the Navy 
investigation available to the Department in 
litigated cases. In the alternative the Admiralty 
Division prepares a factual analysis of the inci- 
dent and provides the names of the witnesses 
together with its analyses of the expected testi- 
mony of each witness should he be called at the 
trial. The material prepared in this way by the 
Admiralty Division may be supported as attor- 
ney’s working papers and found privileged 
under the rule of Hickman Vv. Taylor.’ It would 
appear that this procedure should be continued 
under the present status of the law to permit the 
Navy to assert the privileged status of records 
of Navy investigations on the grounds that they 
are convened for the purpose of internal admin- 
istration or housekeeping. 





18 Fireman's Fund Indemnity Co. v. United States, 103 F. Supp. 915, 1952 
AMC 967 IN. D. Fla. 1952). 
19 Note 2, supra. 
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CRIMINAL LAW—where the jury reported its inabil- 
ity to agree on a verdict, it was reversible error for 
trial court to permit the playing of mechanical rec- 
ord of the testimony of one of the witnesses, who 
was strongly castigated by the trial court, and who 
was in effect charged by trial court with swearing 
falsely. 


® In Henry V. United States, 204 F. 2d 817 (C. 
A. 6th 1953), the defendant was convicted of 
violating a particular section of the Internal 
Revenue Code and was subsequently sentenced. 
On appeal, he contended that the trial judge com- 
mitted reversible error in permitting the entire 
testimony of two government witnesses to be 
presented to the jury for a second time by let- 
ting the court reporter play back this testimony 
on his recording machine after the case had been 
submitted to the jury and the foreman had re- 
ported that the jurors were unable to reach a 
verdict. 

The facts disclose that after the jury had 
deliberated for an hour and twenty minutes the 
foreman reported to the court that the jury was 
unable to reach a verdict. After the judge ques- 
tioned the jurors as to whether they thought 
that they would be able to reach a verdict, one 
of them asked if it would be possible to have 
some of the evidence given to them again. The 
judge replied that he thought so because it was 
all recorded. Thereafter the judge permitted 
the court reporter to play back the entire testi- 
mony of two witnesses. Much of this testimony 
was reluctantly given and at least one of the 
witnesses was severely criticized by the judge 
who indicated in his criticism that the witness 
was not telling the truth. 

The appellate court in ruling on whether it 
was proper to thus introduce the recordings of 
the witnesses’ testimony held that there is no 
iron-bound rule against the admission of evi- 
dence after both parties have rested upon their 
proof even after the jury has entered upon its 
deliberations. Considerable latitude in discre- 
tion is vested in the trial judge in this respect. 
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By LCDR R. H. McCarthy, USNR 


However, the court also stated that the trial 
judge must exercise extreme care in re-opening 
the case for introduction of further testimony 
or in permitting any evidence to be restated or 
reread to the jurors because undue emphasis 
may be placed upon that portion of the testi- 
mony, especially if this were called for by the 
jurors. 

In the instant case, this thought was of par- 
ticular force for the reason that the testimony 
of the witness, when read back to the jury, in- 
cluded and repeated the critical comments of the 
judge which plainly indicated his opinion the 
witness was swearing falsely. It would seem 
quite likely that the emphasis thereby placed 
upon the judge’s comments could have been the 
controlling factor in bringing about the agree- 
ment of the jury upon a verdict finding the 
defendant guilty after it had originally reported 
its inability to agree. 

In view of the emphasis placed upon the 
falsity of the testimony by permitting the me- 
chanical record of it which embraced the trial 
judge’s strong castigation of him to be read to 
the jury, conviction and sentence were reversed. 


EVIDENCE OF UNRELATED OFFENSES—interroga- 
tion of accused by the commonwealth’s attorney to 
show his commission of other offenses than that 
charged constitutes error requiring reversal of 
conviction. 


®@ In Acres Vv. Commonwealth, 259 S. W. 2d 38 
(Ky. 1953), the accused killed a man shortly 
after being informed by his wife that the man 
had raped her. Despite his plea of self defense 
the accused was convicted of murder and sen- 
tenced to life imprisonment. 

On appeal, the accused insisted that questions 
asked by the prosecuting attorney which he was 
required to answer concerning his association 
with another woman, were incompetent and 
prejudicial. These questions related to a col- 
lateral matter which had no proper place in this 

(Continued on page 20) 





JAG JOURNAL 




















SLEEPING ON WATCH 


MAJOR M. G. TRUESDALE, USMC 


When a person not posted as a sentinel or 
lookout sleeps upon his watch he cannot be 
charged with a violation of Article 113. 
What, then, are the possible alternatives? 
Can the offense be charged only as a Viola- 
tion of Article 134, a Disorder or Neglect to 
the Prejudice of Good Order and Discipline? 
The author presents some food for thought. 





EAMAN JOHN J. JONES, USN, WAS A 
MEMBER OF THE WATCH aboard a de- 
stroyer. His watch station was in after steer- 
ing. The ship was operating in the van of a 
fast carrier task force, at night, with all ships 
darkened. Seaman Jones was found asleep on 
his station and placed on report. Since he was 
neither a sentinel nor a lookout, it was found 
that he could not be charged with violation of 
Article 113 of the Uniform Code of Military 
Justice. Therefore, on advice of a legal officer, 
he was charged with violation of Article 134, 
the general article. At Jones’ trial a court- 
martial found him guilty of a violation of that 
article. The court, after consulting the Table 
of Maximum Punishments, considered the max- 
imum that could be adjudged for such offense 
to be that given for offenses by a sentinel or look- 
out, which is set at three months’ confinement 
and forfeiture of two-thirds of his pay per 
month for three months. This sentence was 
adjudged by the court. 

In the light of this proceeding, the legal offi- 
cer aboard the destroyer sent a letter of inquiry 
tothe JAG Journal. His query was to the effect 
“here we have a man who, by sleeping on watch, 
not only endangered his ship and the lives of 
his shipmates, but the safety of the carrier task 
force. Jones’ being asleep on watch was a real 
and potential danger. No steering casualty was 
experienced in this instance, but if such had 
occurred, the result might well have been the 
loss of many lives and major damage to several 
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ships. Is the maximum punishment for an 
offense of such proportion to be merely three 
months confinement and loss of pay? If so, it 
would seem that the limitations under the Table 
of Maximum Punishments in the Code are too 
low. Formerly, under the Articles for the Gov- 
ernment of the Navy, sleeping on watch was a 
specific charge ‘ and the maximum punishment, 
in time of peace, was a dishonorable discharge 
and one year’s confinement, plus loss of pay and 
reduction in rating.” 

In view of this apparent omission in the Uni- 
form Code of Military Justice, the legal officer 
wanted to know the appropriate article of the 
Code under which the offense of sleeping on 
watch, other than as a sentinel or lookout, should 
be charged to give the offense and offender the 
merited punishment. 

A comparable situation might be found in 
land action if PFC Richard Roe, a member of the 
communications platoon, is on watch at the bat- 
talion switchboard in the early hours of the 
morning. PFC Roe is sound asleep when the 
battalion observation post tries to contact the 
battalion commander to warn of an impending 
attack. Assuming for the moment that for some 
reason radio contact and other means of com- 
munication are impossible, Roe’s failure to 
maintain an alert watch at the switchboard 
could conceivably result in an unexpected attack 
resulting in high casualties. Is Roe’s punish- 
ment to be limited to three months’ confinement, 
since he was neither a sentinel nor a lookout, or 
is this comparatively light sentence an oversight 
on the part of those who advised the President 
of the United States on the Table of Maximum 
Punishments? 

Before taking up these questions posed by the 
legal officer in the case of Seaman Jones, let us 
look into the background of this situation and 
see how it came into being. It is interesting to 
note that at the present time, for the first time 





1 Article 4 (8), Articles for the Government of the Navy. 


in the history of the Naval Establishment, there 
is no specific charge of “sleeping on watch.” 
When Americans first started serving aboard 
ships of the British Navy, they were subject to 
a statute * which stated “No person in or belong- 
ing to the fleet shall sleep upon his watch, or 
negligently perform the duty imposed on him, 
or forsake his station, upon the pain of death, 
or such other punishment as a court martial 
shall think fit to impose, and as the circum- 
stances of the case shall require.” 

When the colonies declared their independ- 
ence and formed the armed services to enforce 
it, a committee was appointed to formulate the 
necessary regulations. John Adams, a member 
of that committee, after a few days of study, 
wrote the Rules for the Regulation of the Navy 
of the United Colonies. These rules were pro- 
posed on November 23, 1775, and passed by the 
Continental Congress on November 28, 1775.* 
They form the first printed document relating to 
the U. S. Navy and are the basis by which this 
service has been continuously governed since 
that date. It is especially interesting to note 
that despite the speed with which these rules 
were compiled, the sense, and in many cases the 
exact words, were still a part of the Articles 
for the Government of the Navy in 1951. Ar- 
ticle 33 of the Rules for the Regulation of the 
Navy of the United Colonies stated “If any per- 
son shall sleep upon his watch, or negligently 
perform the duty which shall be enjoined him 
to do, or forsake his station, he shall suffer such 
punishment as a court-martial shall judge 
proper to inflict, according to the nature of the 
offense.” 

This article regarding sleeping on watch not 
only survived later revisions, but the severity of 
punishment was enlarged to include the death 
penalty in the Acts of 1800 * and 1862.25. When 
the Articles for the Government of the Navy 
were formulated in 1874,° Article 4 (8) stated 
“The punishment of death, or such other punish- 
ment as a court-martial may adjudge, may be 
inflicted on any person in the naval service * * * 
| who] sleeps upon his watch.” The maximum 
punishment in time of peace, as stated above, 


* English Naval Discipline Act of 1749 (Consolidation Act, 22 Geo. Il, 
e. 33. 
>A Compilation of Legislation Relative to Naval Justice, JAG (1948), 
p. 11. 
* Act of April 23, 1800, Article XX; 2 Stat. 45-53, ¢. 33. 
Act of July 17, 1862, 12 Stat. 600-610, ¢. 204. 
© Act of June 22, 1874; Rev. Stat. § 1624 (1878). 
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was a dishonorable discharge and one year’s 
confinement, plus forfeitures and reduction in 
rating. 

The U.S. Army, on the other hand, had other 
regulations for offenses of this type—due to the 
differences incident to military sentries and 
guard duty. Primarily, sleeping offenses were 
charged under Article 86 of the Articles of War, 
which stated “Any sentinel who is found drunk 
or sleeping upon his post, or who leaves it before 
he is regularly relieved, shall, if the offense be 
committed in time of war, suffer death or such 
other punishment as a court-martial may direct ; 
and if the offense be committed in time of peace, 
he shall suffer any punishment except death that 
a court-martial may direct.” For the lesser of- 
fense of sleeping on post as a “watchman,” the 
offender was charged under Article 96, which 
was the general article for conduct of a nature to 
bring discredit upon the military service, as a 
substitute violation.’ Therefore, the Army con- 
sidered sleeping on watch as a lesser included 
offense of sleeping on post as a sentinel. 

When the need arose to write a code of mili- 
tary justice that was uniform for all branches of 
the armed forces, the problem was to reconcile 
these two different points of view. This dif- 
ference of opinion was pointed out by Colonel 
Maas, U. S. Marine Corps, in his testimony be- 
fore the Congressional Committee. Hesaid, “A 
relatively minor infraction of rules at sea may 
actually become a very major thing from a dis- 
ciplinary standpoint. A minor infraction may 
endanger the lives of all those on the ship, and it 
may involve a whole flotilla of ships. It is very 
rare that such a situation could exist in any other 
type of organization. A man in the crow’s-nest 
of a ship, violating his orders, might very well 
not spot a hazard or an enemy in time to prop- 
erly warn the ship to alert it, and the whole crew 
may be affected. Therefore, it is necessary for 
discipline at sea to be very much more rigid 
and very much more drastic than is necessary on 
shore.” * This is precisely the case of Seaman 
Jones. 

When the Uniform Code was written, how- 
ever, the language used in Article 113 was sub- 
stantially that of Article of War 86, though the 
word “lookout” has been added to cover Navy 





7 Tillotson, Articles of War, Annotated, page 177. 
5 Hearings before the Committee on Armed Services on H. R. 2398, 81st 
Cong., Ist Sess. 700 (1949); Index and Legislative History, UCMJ, p. 700. 
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terminology. Although the general provisions 
of Article 8 (1), AGN, encompassed drunken- 

ness by sentinels as well as other persons in the 

Navy, the first part of Article 113, UCMJ, has 

no specific counterpart in Navy law. Article 

4 (8), AGN, quoted above, has broader pro- 

visions than the second part of Article 113 since 

it encompassed sleeping while on any kind of 

watch duty, on watch as officer of the deck for 

example, but such offense is now to be charged 

as violation of either Article 92 or Article 134.° 

As a matter of fact, paragraph 192 of the Manual 
for Courts-Martial, 1951, specifically states that 
Article 113 is not to be used as a charge against 
a member of the ship’s watch, not posted or per- 
forming the duties of a sentinel or lookout. 
What, then, has happened to the punishment 
previously adjudged for sleeping on watch? 

All of the above furnishes background for the 
situation facing the legal officer aboard the 
destroyer. His problem is to recommend the 
charge under which Seaman Jones shall be tried 
for his offense. Let us, then, take a look at the 
various offenses under the Code which the legal 
officer may consider. Were the facts of the case 
different from those given, many solutions 
might be found. If Seaman Jones had gone 
from after steering to another part of the ship 
and left his post vacant instead of falling asleep, 
he might be charged with violation of Article 86, 
UCMJ, in that he absented himself without 
proper leave from his guard, watch, or duty sta- 
tion, at which place he was required to be. Or, 
had a steering casualty actually occurred and 
the ship damaged, he might be charged under 
Article 108, for through neglect suffering to be 
lost or damaged military property of the United 
States in the amount of the damage or loss. 

However, the facts of the case being as they 
are given above, these possibilities are not con- 
sidered here. A preliminary glance at the puni- 
tive articles will limit the choice to three possible 
charges. These possibilities are Article 92 

(Failure to Obey Order or Regulation), Article 
113 (Misbehavior of Sentinel or Lookout), and 
Article 134 (Disorders and Neglects to the Prej- 
udice of Good Order and Discipline in the Armed 
Forces). Of these possibilities, Article 113 can 
be immediately eliminated. As pointed out 
above, paragraph 192, Manual for Courts- 





® Legal and Legislative Basis, MCM, US, 1951, para. 192, p. 266. 
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Martial, states that a member of the ship’s 
watch, not posted as a sentinel or lookout, is not 
to be charged under this article. To hold other- 
wise—that is to extend the meaning of “sentinel 
or lookout” to include a member of the watch 
stationed in after steering—would serve to in- 
clude persons not so intended to be included and 
would result in an interpretation clearly con- 
trary to the intent of the Article. If it is to be 
extended to include this offense it must be done 
by the appropriate legislative body and not by 
the courts. It isa rule of law that penal articles 
must be strictly construed and that offenses can- 
not be built up by the court through the expedi- 
ent of extending the meanings or interpretation 
of these articles. 

This leaves the solution to be found in Articles 
92 or 134. Of these, I believe Article 92 (Fail- 
ure to Obey Order or Regulation) to be the 
better. This article is divided into the follow- 
ing three categories, with appropriate punish- 
ments: 


(1) Violation or Failure to Obey a Lawful 
General Order or Regulation. This 
includes an order promulgated by a 
commander which applies generally to 
hiscommand. The maximum punish- 
ment is a dishonorable discharge and 
two years’ confinement. 

(2) Failure to Obey Other Lawful Order. 
This includes disobedience of a lawful 
order of cne not a superior, providing 
the accused had a duty to obey such an 
order, for example, the orders of a 
sentry or member of the military po- 
lice. The maximum punishment for 
this offense is a bad conduct discharge 
and confinement for six months. 

(3) Dereliction in the Performance of 
Duties. This subdivision is directed 
at any person subject to the Code who 
is derelict in the performance of his 
duties. As a specific punitive provi- 
sion, this subdivision is new to the 
Army and Air Force, but was known 
to the Navy as neglect of duty under 
section 195, NC&B, and culpable in- 
efficiency in the performance of duty 
under section 67, NC&B.° The ele- 
ments of proof are simply that the 





0 Legal and Legislative Basis, MCM, 1951, Paragraph 171, page 258. 
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accused had a certain prescribed duty 
and that he was derelict in the per- 
formance thereof. However, here 
again the maximum punishment is lim- 
ited to three months’ confinement plus 
forfeitures. 


As can be seen, the specific subdivisions of 
Article 92 under which Jones is to be charged 
will depend almost entirely upon the type of 
orders promulgated for his watch standing in 
after steering. Section 0123, Naval Supplement 
to the Manual for Courts-Martial, precludes the 
possibility of charging a violation of a general 
order or regulation under Article 92 (1) unless 
the order was issued by one of the senior mili- 
tary commanders enumerated in that section." 
Accordingly, in the usual case, it would seem 
that failure to obey a lawful order in violation 
of Article 92 (2) would be an appropriate 
charge. 

There is also a possible alternative solution. 
Although this writer believes it to be less desir- 
able than charging Jones with violation of Ar- 
ticle 92, it is contended that a solution does exist 
under Article 134 which neither strains the in- 
terpretation of the Code nor places an undue 
limit upon the punishment which may be ad- 
judged for the seriousness of this offense. It is 
felt that the legal officer and the court were both 
in error when the limitation of three months’ 
confinement and accompanying forfeiture were 
taken from the Table of Maximum Punishments 
for Jones’ offense. It is true that this limitation 
is given where offenses by a sentinel or lookout, 
such as sitting down on post, are involved. But 
if Jones was not a sentinel or lookout so as to be 
charged under Article 113, why should he be so 
considered and the punishment so limited under 
Article 134? Itis clearly error to conclude that 
he is. 

It is believed that Jones could be charged with 
Disorders and Neglects to the Prejudice of Good 
Order and Discipline in the Armed Forces as 
was formerly done by the Army under Article of 
War 96. This subdivision of Article 134 was 
intended to include those acts or omissions to the 
prejudice of good order and discipline not specif- 
ically mentioned in any other of the punitive ar- 





11 United States v. Bunch (No. 2297), 3 USCMA 86 (1953). 
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ticles. A breach of a custom of the service may 


result in violation of this article. In its legal 
sense, the word “custom” imports more than a 
method of procedure; it arises from a long estab- 
lished practice which by common consent has at- 
tained force of law in the military service. 
Lacking definite orders as to watch standing in 
after steering, Jones could be charged under 
this article. 

As for the maximum punishment permitted 
under this charge, we find that there is no such 
offense as sleeping on watch nor any maximum 
punishment listed in the Table of Maximum 
Punishments. Therefore, according to para- 
graph 127c, MCM, 1951, the maximum punish- 
ment given in the Table for any listed offense 
may also be used as the maximum punishment 
for any lesser included offense, if the latter is 
not listed, and for any offense closely related to 
either, if not listed. Thus, since the offense of 
sleeping on watch is not listed, we may take the 
maximum punishment set for the greater or the 
related offense of sleeping on post as a sentinel 
or lookout, under Article 113. Thereis no other 
standard or offense given by which to judge the 
punishment for sleeping on watch. No related 
offense is listed under Article 134, and the limi- 
tation under Article 113 is a dishonorable dis- 
charge and one year’s confinement. By this in- 
terpretation, the sentence which could be ad- 
judged in the case of Seaman Jones would be 
the sentence provided for violation of Article 
113. 

However, it is the opinion of this writer that 
the solution of the problem before the legal offi- 
cer lies in charging Jones with violation of 
Article 92 (2) (Failure to Obey Order or Regu- 
lation) for the offense of sleeping on watch and 
that the violation of the ship’s orders can be the 
more easily proved. It is conceded that there 
may be those who would prefer the charge of 
Disorders and Neglects to the Prejudice of Good 
Order and Discipline in the Armed Forces under 
Article 134. Nevertheless, under this charge, 
as pointed out above, considerable interpreta- 
tion of the maximum punishment to be adjudged 
is necessary. The simplest, and best, solution 
lies in charging Jones with violation of Article 
92. 
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LIABILITY FOR OVERPAYMENT OF 


ALLOTMENTS 


CDR W. E. NEELY, USN 


Almost all naval personnel start and stop 
allotments. Are you interested in what hap- 
pens when the Government continues to pay 
the allotment after you have directed its 
stoppage? The author faces the problem in 
this article. 





N EXAMPLE OF THE PROBLEM to be 
considered is the case of a member who had 
in effect an allotment of $100 per month des- 
ignated allotment. “A” for the support of his 
estranged wife. The member filed with the dis- 
bursing officer holding his pay accounts a re- 
quest to stop that allotment at a specified future 
date and at the same time registered allotment 
“B” in the amount of $125 per month, payable 
to the same allottee, to become effective as of 
the date of the cancellation of allotment “A”, 
such allotment “B” being in the exact amount 
which the member was required to contribute 
to the support of his estranged wife by a sepa- 
ration agreement. An entry of cancellation of 
allotment “A” was made on the member’s pay 
record and after the specified date of stoppage 
no further deductions were made from his pay 
on account of allotment “A”. Through admin- 
istrative error, however, allotment “A” was not 
cancelled and without the knowledge of the 
member both allotments were paid concurrently 
to the designated allottee for a period of several 
months. An allotment overpayment of several 
hundred dollars resulted. Question: Is the 
member liable to the Government on account of 
the allotment overpayment occurring in his 
case? The same problem might arise with re- 
spect to any allotment overpayment to any third 
party allottee. ' 

The general rule as to the respective rights 
and obligations of the United States and mili- 
tary personnel arising out of allotment over- 
payments is stated in Court-Martial Order 
1-1948, pages 4 through 11, holding that an 
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action by the Government to recover such over- 
payments from the serviceman is quasi-contrac- 
tual in nature and is based on the unjustified 
personal enrichment of the service member- 
allottor. As indicated in that court-martial 
order, the law may impose an obligation upon an 
allottor, who has been personally enriched, with- 
out contract, without consent, even though the 
allotment overpayment would not have resulted 
except for the negligence of the agents of the 
Government. That is, even though the benefit 
to the allottor is bestowed by mistake and only 
because of the Government’s negligence, still 
in equity the recipient wili be required to make 
restoration. As a corollary to the foregoing, 
knowledge by the allottor that the erroneous 
payments are being made and failure to take 
affirmative corrective action may serve to pre- 
vent him from later asserting equitable defenses 
that might otherwise be available to him. 

In the illustrative case stated above, allotment 
“A” was continued through administrative er- 
ror, without the member’s knowledge, and con- 
trary to his express request. Since allotment 
“B” completely satisfied the member’s legal re- 
quirement for the payment of support money to 
his estranged wife, the member derived no bene- 
fit from the overpayment. Under the rule an- 
nounced in Court-Martial Order 1-1948 the 
member would not be liable for the overpayment. 

In another case in which a conclusion of non- 
liability was reached a member while on active 
duty requested stoppage of an allotment in pay- 
ment of the premium on a life insurance policy. 
Deductions from the member’s pay were 
promptly stopped. Through administrative er- 
ror, however, the allotment payments were con- 
tinued and the insurance policy thereafter 
remained in force for a period of two years, 
though the allottor had no knowledge, actual or 
constructive, of that fact. In that case it was 
observed that during the period when the policy 
remained in force only a temporary and con- 
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tingent benefit existed in favor of the member’s 
estate which would vest only in event of the 
member’s death. Since it did not vest, was un- 
known to and was not desired by the member, 
and expired without conferring any benefit upon 
the member, nothing was conferred upon the 
member which under the equitable theory of 
unjust enrichment he should be required to re- 
turn to the Government. 

Conversely, liability was found against a re- 
tired member whose allotment, registered pur- 
suant to court order for the support of his chil- 
dren in the custody of a divorced wife, was 
erroneously continued even after his retirement, 
without deductions from the member’s retired 
pay and in the absence of knowledge on his part. 
It was held in that case that the court order 
created a legal obligation against the member 
which could have been enforced by civil suit and 
that since the erroneous allotment payment com- 
pletely satisfied that obligation the member ex- 
perienced a benefit the retention of which would 
result in unjust enrichment. Similar determi- 
nations that unjust enrichment resulted from 
erroneous allotment overpayments were made 
in the following situations: (1) where credit for 
the erroneous overpayment to a member’s for- 
mer wife was allowed by a domestic relations 
court toward settlement of the member’s legal 
obligation to support his children; (2) where 
the member was living with his wife during a 
portion of the period of the erroneous payments 
which were used in part for the support of the 
family group; and (3) where the member knew 
of the overpayment and actually used several 
hundred dollars of the erroneous payment. 

Upon a determination being made that the 
member has been unjustly enriched by an er- 
roneous allotment overpayment the question 
then frequently arises whether his monthly ac- 
tive duty or retired pay, as the case may be, may 
be withheld, (‘‘checked”’) , in whole or in part, to 
liquidate his indebtedness to the Government. 
Generally speaking, a member’s active duty or 
retired pay cannot be withheld administratively, 
in the absence of his consent, to extinguish his 
monetary liability to the Government, except as 
specifically provided by statute. The statutory 
law applicable to the case of a member found 
to be indebted by reason of an erroneous allot- 
ment overpayment is the Act of May 26, 1936, 
as amended by the Act of August 3, 1950 (5 
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U. S. C. 46b, Supp. V), which provides, in ef- 
fect, for the withholding, in whole or in part, of 
the pay of a member indebted to the Govern- 
ment, following a disallowance by the General 
Accounting Office of payments made to him or 
upon his account. Thus, even though a mem- 
ber is found to have been unjustly enriched by 
reason of an erroneous allotment overpayment, 
still checkage of his pay will not be authorized, 
in the absence of the member’s consent, unless 
and until such overpayment shall have been dis- 
allowed by the General Accounting Office in an 
examination of the accounts of the disbursing 
or accountable officer responsible for the over- 
payment. 

Of course the member who has benefited from 
an overpayment may authorize checkage of his 
pay atanytime. Often when the liability is cer- 
tain the member will wish to commence imme- 
diate repayment of his indebtedness through 
installment deductions from his pay and to that 
end will execute a voluntary consent to check- 
age. It has been held that such consent to be 
effective must in fact be voluntary and that 
the expression of consent must be “clear and 
unequivocal.” 

Ordinarily doubtful cases involving the ques- 
tion of unjust enrichment through allotment 
overpayments and the legality of checking a 
member’s pay are referred to the Judge Advo- 
cate General in order that the legal questions 
presented may be resolved. 





DIGESTS... 


(Continued from page 2) 

value in the setting of the case if the periods 
were not relatively short but noted that the pe- 
riods involved were 10 days and 8 days in the 
offenses in question. The Court also took note 
of the fact that if the conditions had not con- 
tinued to exist, it would have been relatively a 
simple matter for the accused to have overcome 
the presumption. In addition to the evidentiary 
effect of the presumption, the Court found af- 
firmative evidence of record that the accused 
was in an arrest status on the dates of his two 
unauthorized departures. Not only was there 
documentary evidence that the accused had been 
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placed in arrest but documentary evidence from 
his service record which was admitted for the 
purpose of establishing the dates of the incep- 
tions of the absences showed that the accused, 
“having been duly placed in a PAL status,” 
absented himself without proper authority. 

The Court then dealt with the question of 
whether or not a commanding officer was em- 
powered to place a person in arrest while await- 
ing action of reviewing authorities on a punitive 
discharge. The authority of a commanding of- 
ficer to place persons in arrest must be founded 
upon the Uniform Code or upon some delegation 
of power by the Manual for Courts-Martial. 
Article 9 of the Code authorizes imposition of 
arrest upon probable cause and Article 13 allows 
the holding of a person in arrest while awaiting 
the results of trial. In determining the meaning 
of “results of trial,” the Court turned to para- 
graph 21d of the Manual and held that it was 
controlling since it was not inconsistent with the 
Code. The Court approved the words of the 
Manual authorizing a commanding officer to im- 
pose “any necessary restraint pending final ac- 
tion on the case” and held that the commanding 
officer had probable cause to believe that placing 
the accused under arrest was necessary in this 
case to assure the accused’s presence when the 
time for execution of the bad-conduct discharge, 
if such was necessary, was at hand. United 
States v. Teague (No. 1719), 3 USCMA 317 

(11 Sept 1953). (Issues digested in JAG Jour- 
nal, September 1953, p. 9.) 


BREAKING ARREST—service record entry sufficient 
to establish essential elements of breach of arrest. 


DESERTION—27 day unauthorized absence initi- 
ated by breach of arrest and terminated by appre- 
hension is sufficient evidence as a matter of law to 
support a finding by a fact-finder that accused is 
guilty of desertion. 


@ An accused whose enlistment would have ex- 
pired on July 20, 1952, absented himself without 
authority on June 23, 1952, and remained so ab- 
sent until he was apprehended and returned to 
naval authorities on October 1, 1952. He was 
thereafter convicted of breach of arrest, deser- 
tion, and another offense not material to the 
issues in this digest. The convening authority, 
relying on board of review opinions, modified 
the finding of the court-martial as to the offense 
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of desertion by reducing the period of absence 
involved to the period between the date of com- 
mencement of the absence and the expiration of 
the accused’s enlistment. The board of review 
held that the competent evidence was sufficient 
to establish only an unauthorized absence for 
the period approved by the convening authority 
and insufficient to establish the other charges. 
The case was thereupon certified by the Judge 
Advocate General to the Court of Military 
Appeals. 

The only evidence of breaking arrest was an 
entry in the accused’s service record which re- 
cited that the accused, “having by lawful order 
of the Commanding Officer * * * been placed 
in an arrest status at 0935, 21 June 1952, * * * 
did on 23 June 1952, at about 2000, break 
arrest * * * and is absent without leave * * *.” 
The board did not feel that a service record 
entry was sufficient to prove imposition and 
breaking arrest and accordingly limited the 
scope of the entry to its recitation of the com- 
mencement of the unauthorized absence. In re- 
gard to the sufficiency of the entry to prove 
breaking of arrest, the Court stated: 


«“* * * By virtue of paragraph 144b, Manual for 
Courts-Martial, United States, 1951, official records 
are admissible as evidence of a fact or event re- 
ported therein if made by a person in the per- 
formance of an official duty imposed upon him by 
law, regulation, or custom, to record a particular 
fact or event and to know or to ascertain through 
appropriate and trustworthy channels of informa- 
tion, the truth of the matter recorded. In this 
instance the duty to record not simply the fact of 
the unauthorized absence, but also any other known 
facts from which intent to desert might be deduced, 
was imposed upon the personnel officer who pre- 
pared the entry in question by Part C, paragraph 
7803 (2), Bureau of Naval Personnel Manual. 
Certainly the breach of arrest was a circumstance 
bearing upon the accused’s intent to desert. The 
entry was admissible, therefore, not solely to estab- 
lish the commencement of the unauthorized ab- 
sence, but also to establish the essential elements 
of a breach of arrest, as defined by paragraph 174e, 
Manual for Courts-Martial, supra. United States 
v. Lowery, USCMA , decided March 13, 
1953. * * * It follows from this that there was 
sufficient evidence to support the finding as to this 
offense. 








In considering the sufficiency of the evidence 
to support the finding of guilty of desertion 
made by the court-martial and approved by the 
convening authority, the Court noted that the 
convening authority, though relying on naval 
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precedents, erred in reducing the period of un- 
authorized absence. Since his action on the 
record, the Court had reviewed and rejected 
these naval precedents in United States v. 
Klunk, 3 USCMA 92 (1953). The board of re- 
view compounded this error when it excluded 
the fact of apprehension from its consideration 
because it occurred outside the period of absence. 
That basis was erroneous because an intent 
existing at a particular time can be inferred 
from other acts transpiring either before or 
after the particular time. 

Though the action of the convening authority 
erroneously excluded the period of absence sub- 
sequent to the date on which the absentee’s en- 
listment would ordinarily have expired, it left 
intact the finding of termination by apprehen- 
sion. 

Accordingly, the board had before it a finding 
of desertion predicated upon a 27 day unauthor- 
ized absence which commenced upon a breach 
of arrest and which was terminated by appre- 
hension at a point remote from the accused’s 
place of duty. 

This evidence, the Court held, would have been 
legally sufficient to sustain the finding of guilty 
of desertion if it had been affirmed by the board 
of review. United States v. Barrett (No. 
2574), 3 USCMA 294 (4 Sept 1953). (Issues 


digested in JAG Journal, September 1953, 
p. 14.) 


CONVENING AUTHORITY—a commanding officer 
not empowered to convene a court-martial may 
forward the charges to a convening authority who 
is not a superior competent authority unless the 
commanding officer is an accuser. 


@ An accused who was charged with an unau- 
thorized absence was transferred from a Harbor 
Unit to a nearby Naval Barracks. The officer 
in charge of the Harbor Unit was superior in 
rank to the commanding officer of the Naval 
Barracks but was without authority to convene 
special courts-martial. Four days after the 
transfer, the commanding officer of the Naval 
Barracks referred the charge for trial by special 
court-martial. At the trial, the accused’s motion 
to dismiss for want of jurisdiction was over- 
ruled and the accused, upon his plea of guilty, 
was convicted. The board of review found that 
the transfer was effected solely for the purpose 
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of trial; that the convening authority was not 
in the chain of command of the officer in charge 
of the Harbor Unit; and that the convening 
authority was junior in rank to the officer in 
charge of the Harbor Unit. The board then 
held that the convening authority lacked the 
power to convene the court and, accordingly, set 
aside the sentence and ordered a rehearing. 
The Judge Advocate General certified the case 
to the United States Court of Military Appeals 
on the question of whether or not the special 
court-martial was without jurisdiction in the 
case. 

Paragraph 33, Manual for Courts-Martial, 
states that a commanding officer not empowered 
to convene a court-martial will forward the 
charges to an officer who exercises the appro- 
priate kind of court-martial jurisdiction and 
will ordinarily forward them through the*chain 
of command. Therefore, if good cause exists, 
he may take other measures to bring the accused 
to trial. 

In the instant case, the officer-in-charge of 
the Harbor Unit was not an accuser and no cir- 
cumstances were present to indicate that his 
interest in the case was anything other than 
official. For that reason, the decision of the 
Court of Military Appeals in United States v. 
LaGrange and Clay (No. 313), 1 USCMA 342, 3 
CMR 76 (1952), is not controlling. That case 
requires that a.commanding officer who is an 
accuser must forward the charges to a superior 
competent authority in order to eliminate any 
possibility of improper influence of command 
control. 

The decision of the board of review was there- 
fore reversed and the case was remanded for 
further action not inconsistent with the views of 
the Court. United States v. Pease (No. 2349), 
3 USCMA 291 (4 Sept. 1953). (Issues digested 
in JAG Journal, September 1953, p. 13.) 


DEPOSITIONS—depositions on written interroga- 
tories may be admitted in evidence notwithstand- 
ing the fact that accused was not present at the 
taking. 


® In preparation for a trial by general court- 
martial, written interrogatories on behalf of the 
prosecution were submitted to defense counsel. 
When the written interrogatories were sub- 
mitted to defense counsel, he noted in writing 


JAG JOURNAL 














—o™ OS mm DOA Det ll 


“we ' 


ad 








on the form “none at this time.” Upon the 
return of the deposition it was offered and re- 
ceived in evidence at the trial. 

The board of review set aside the finding on 
the charge in question holding that the use of the 
deposition denied the accused his right to be 
confronted with the witness testifying against 
him. The correctness of the decision of the 
board of review was certified to the United 
States Court of Military Appeals. 

The question put evoked three separate opin- 
ions from the Court. Judge Latimer, speaking 
for the Court, first took up the opinion of the 
Court in United States v. Clay (No. 49), 1 
USCMA 74, 1 CMR 74 (1951). He pointed out 
that the concept of military due process, as con- 
ceived in that case, was bottomed on the Uni- 
form Code and not on the guarantees found in 
the Constitution. He held that the Court was 
powerless to place military justice on the same 
plane as civilian justice “in those instances 
where Congress has set out legally, clearly, and 
specifically a different level.” Review of the 
military statutes on depositions since 1806 dis- 
closed that until 1874 accused persons were 
accorded the right to be present at the taking 
but the Articles of War of 1874 provided that 
they could be read in evidence “if taken on rea- 
sonable notice to the opposite party.” Accord- 
ingly, Judge Latimer held that the Articles of 
War of 1874 had, by implication, repeaied the 
provision contained in the statute of 1806. He 
stated that under the Uniform Code of Military 
Justice “It seems crystal clear that Congress had 
no intention of limiting the use of a deposition to 
those cases where an accused could be present 
at the time of its taking.” He also noted that 
even in civilian jurisdictions, the accused was 
rarely present at the taking. In considering the 
problem in its civilian sphere, he quoted with 
approval from Wigmore on Evidence, § 1397, 
that “There never was at common law any recog- 
nized right to an indispensable thing call Con- 

frontation as distinguished from Cross-exami- 
nation,” and concluded that in the instant case 
the accused was accorded that right “as a legally 
trained lawyer who had been appointed to repre- 
sent him was served with a copy of the inter- 
rogatories and had an opportunity to propose 
cross-questions.” He did find that it was neces- 
sary when a deposition is to be used in a general 
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court-martial that the accused be represented 
by legally trained counsel. 

Accordingly, the decision of the board of 
review was reversed. 

Judge Brosman, concurring in the result, ex- 
pressed doubt as to whether the Court was 
empowered to hold an Act of Congress uncon- 
stitutional but found no necessity to go into 
the question. He was of the opinion that prose- 
cution depositions, like dying declarations, were 
admissible as an exception to the principle of 
confrontation compelled, in the military, by 
reasons of necessity. 

Chief Judge Quinn dissented on the ground 
that the taking and admitting of prosecution 
depositions against an accused was a violation 
of his right to be confronted with the witnesses 
against him. He was of the opinion that the 
rights and privileges of the Fifth and Sixth 
Amendments were secured to accused persons in 
the military establishment with the exception 
of the right not to be held to answer for an 
infamous crime without presentment or indict- 
ment of a grand jury and the right to trial by 
jury. He asserted that the right to confronta- 
tion required that an accused be accorded an 
opportunity to cross-examine the witness 
against him by the direct and personal putting 
of questions and obtaining immediate answers. 
He therefore dissented ‘‘from the decision of the 
majority that a deposition obtained by the pros- 
ecution may be admitted over specific objection 
of defense counsel, when the accused or his 
counsel was not given full and complete oppor- 
tunity to put his cross-questions, personally and 
directly, to the witness testifying against him.” 
United States v. Sutton (No. 1718), 3 USCMA 
220 (21 Aug. 1953). (Issues digested JAG 
Journal, September 1953, p. 8.) 


FORFEITURES—approval by convening authority of 
a sentence to forfeitures during confinement and 
until release therefrom is effective to work a for- 
feiture from date of action of convening authority 
until accused’s release from confinement. 


® An accused was sentenced to a punitive dis- 
charge, to a period of confinement, and to total 
forfeitures “during confinement and until re- 
lease therefrom.” The convening authority 
approved confinement for a period of 4 months 
“and forfeiture of fifty dollars ($50) per month 
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during the period of confinement and until re- 
lease therefrom.” The board of review affirmed 
the sentence as modified and the Judge Advocate 
General certified the case to the United States 
Court of Military Appeals. 

The Court based its decision on the legality 
of the sentence on paragraph 126h (1) of the 


Manual for 
provides: 


Courts-Martial, 1951, which 


“To be effective any forfeiture, fine, or detention 
of pay must be adjudged in express terms. Loss 
of pay shall be stated in dollars or dollars and cents, 
not in days’ pay * * *.” 
The Court held that each severable part of the 
sentence was definite and certain with the pos- 
sible exception of the length of time that the 
forfeitures were to continue. The possible un- 
certainty there was introduced only by the pos- 
sibility of an allowance for good conduct. 
Therefore the sentence, though somewhat un- 
certain at the time imposed, would be made 
certain by an event which was bound to happen. 
“That is not the uncertainty which will void a 
sentence.” The Court was careful to point out 
that the sentence to forfeitures must be inter- 
preted to mean “during the confinement ad- 
judged” and that forfeitures could not continue 
to be imposed after the expiration of the period 
of confinement adjudged even though the ac- 
cused might be retained in confinement to await 
the final action of reviewing authorities. 
Having determined that the sentence as ap- 
proved was legal, the Court then turned to the 
second question posed by the Judge Advocate 
General. What was the legal effect of the action 
of the convening authority in providing that the 
forfeitures would apply to pay becoming due 
on and after the date of his action? The Court 
found that the confinement commenced to run on 
the date adjudged by the court-martial, August 
28, 1952, and the period would be served by De- 
cember 27, 1952, or on December 7, 1952, 
depending on whether or not the accused was 
accorded an allowance for good conduct. In 
dealing with the commencement of the for- 
feitures, the Court stated: 
“A somewhat different period of time is involved 
in the forfeitures. Because the sentence included 
a bad-conduct discharge, execution of the forfeitures 
could not be imposed until final appellate review. 


This, however, does not mean that some action could 
not be taken by the convening authority to assure 
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collecting the forfeitures when the time arrived to 
execute. We believe that Article 57 of the Code 
is expressly worded to authorize a sentence which 
will permit an orderly, and at the same time, a fair 
method of collecting forfeitures. It may amount to 
no more than a bookkeeping entry but there is a 
difference between applying forfeitures and execut- 
ing them. Application can commence on the date 
the convening authority acts even though execu- 
tion must be deferred until completion of appellate 
review. Article 57 of the Code provides that for- 
feitures may be applied to all pay and allowances 
becoming due on and after the date the sentence 
is approved by the convening authority but not 
before that time. That date in this instance was 
October 17, 1952, and it controls the commencement 
of the forfeitures.” 

The Court then held that the forfeitures would 
run up to and including the 27th day of Decem- 
ber 1952 less whatever allowance was given for 
good conduct. 

' The decision of the board of review was af- 
firmed. United States v. Smith (No. 2068), 
3 USCMA 336 (11 Sept 1953). (Issues digested 
in JAG Journal, September 1953, p. 11.) 


LARCENY—where government agent assists an- 
other in a wrongful taking of government property 
and the crime is not conceived in the mind of 
government officials, conviction can be sustained 
unless government officials with a power to do so 
consent to the taking or the government agent per- 
forms one of the essential elements of the crime. 


@ The accused approached one H who was on 
duty in the supply department and advised him 
of his interest in obtaining a large quantity of 
chevrons and offered to pay H $50 for the quan- 
tity specified. H suggested that the accused call 
him the next day and thereupon advised his mili- 
tary superiors of what had transpired. H was 
directed by his superiors to give the accused the 
requested items. On the following day the ac- 
cused telephoned H and made arrangements to 
obtain the chevrons and subsequently came to 
the supply office and picked them up at the door 
in accordance with the arrangements. The 
board of review reversed the conviction holding 
that the taking was not by trespass but was with 
the consent of the custodian. 

The Court held that in enacting Article 121 
of the Code, the Congress eliminated the dis- 
tinctions between common law larceny, em- 
bezzlement, and false pretenses but Article 121 
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nevertheless includes only these three pre-Code 
crimes. The facts in this case could not estab- 
lish embezzlement or false pretenses so if the 
facts support a conviction it must be on a theory 
of common law larceny. 

There are three situations in which persons 
in authority lend aid in the commission of a 
crime solely to apprehend and punish the 
offender. 


(1) One intent upon commission of a crime 
is afforded the opportunity while the au- 
thorities, having set a trap for him, smooth 
his way but do not otherwise accelerate his 
scheme. Under these circumstances, a 
crime is committed and prosecution is not 
barred. 

(2) If the plans to allow commission of the 
crime involve an abuse, rather than simply 
use, of artifice, then the individual laying 
the trap over-reaches himself to the point 
of negativing an essential element of the 
crime and therefore the crime itself. 

(3) If the plan of the crime is conceived by 
the authorities who induce an otherwise in- 
nocent man to commit a crime, then the 
Government may not assert that the person 
so enticed is guilty because Government 
officials instigated the very conduct of 
which they complain. 


In the instant case there was no suggestion 
that the crime was conceived by Government au- 
thorities, so the problem was to determine into 
which of the first two categories the facts of this 
case fall. 





In the second classification are those cases in- 
volving offenses in which the act must be 
“against the will” of the party injured. In lar- 
ceny cases it is held that when an owner con- 
sents to the taking, his consent negatives the 
trespass and thus the crime itself. Or where 
a decoy is used to accompany the person sub- 
sequently charged with crime to procure evi- 
dence, a conviction will be upheld if the person 
decoyed committed or participated in every 
essential element of the crime. 

In the instant case the reversal by the board 
of review can be sustained only if the actions of 
H, performed at the direction of his superiors, 
constituted a consent to taking by the Govern- 
ment, or if the acts of H supplied a necessary 
element of the crime not otherwise participated 
in by the accused. 

H’s superior officers were not empowered to 
authorize delivery of any property under the 
circumstances here involved and their actions 
could not bind the Government. Therefore the 
Government did not consent to the taking and 
no essential element of the crime was lacking. 
Nor did the acts of H supply any essential ele- 
ment of the crime in which the accused did not 
participate. 

Accordingly, the decision of the board of re- 
view was reversed and the record was returned 
to the Judge Advocate General for further 
action not inconsistent with the opinion of the 
Court of Military Appeals. United States v. 
Buck (No. 2330), 3 USCMA 341 (11 Sept 1953). 

(Issues. digested in JAG Journal, September 
1953, p. 13.) ; of 
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“The counsel for the prisoner (amicus curiae) 
has a seat near the prisoner, and instructs him 
what questions to ask, which are written upon 
slips of paper, and handed by the prisoner to the 
judge advocate. Whatever points may arise in 
the course of the trial, on which remarks or 
arguments are deemed necessary by the counsel, 
must be referred to in that way in writing, as 
this person is not permitted at any time to ad- 
dress the court during its proceedings. Courts- 
martial have always been tenacious on this 
point, and to a certain extent, not permitting 
the counsel to interfere in the proceeding, by re- 
marks, or by pleading and argument, is very 
wise and necessary. But to manifest this cau- 
tion and jealousy to such a degree, as to prohibit 
the reading of the prisoner’s defence at the close 
of the trial by his counsel, though a military 
friend may be allowed to do so, seems to have no 
sufficient reason for its support. For in what 
way can the court be differently affected by the 
reading of a written argument and statement, 
be it by a military friend or by professional coun- 
sel, since neither language or argument can be 
otherwise than what such previously prepared 
paper contains. Indeed there exists some 
especial reasons for granting leave to the coun- 
sel to read this paper, inasmuch, as having com- 
posed or written it, he most likely is the most 
able and best fitted to read it in such a manner, 
by accent and emphasis, as to present its char- 
acter, in a true light to the court. The only 
objection to be made is, where the counsel has 
introduced improper or intemperate language, 
or given erroneous impressions as to the facts 
in evidence, and in such a case the court or judge 
advocate should stop the reading of it and mark 
the page containing the objectionable part. As 
has been observed above, to allow counsel to ad- 
dress, or speak to the court, might be productive 
of inconvenience, but to prevent his reading a 
written defence, couched in proper language, 
seems to be without reason and entirely 
unnecessary.” DeHart, Observations on Military 
Law (1846), p. 132. 
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CRIMINAL LAW NOTES... 


(Continued from page 8) 

prosecution. The sole object of this interroga- 
tion was to smear appellant’s character by in- 
ferences and insinuations and to thereby create 
the impression in the minds of the jury that ap- 
pellant and the woman were engaged in an amor- 
ous relationship. Since it was shown that ap- 
pellant was married, this line of questioning 
could have induced the jury to believe appellant 
had committed the offense of adultery. 

The appellate court in reversing the convic- 
tion held that the prosecuting attorneys’ inter- 
rogation, designed to show the commission of 
other offenses, constituted reversable error and 
was particularly incompetent and prejudicial in 
view of the fact that the court refused to ad- 
monish the jury in respect thereto and per- 
mitted this testimony to be received and consid- 
ered as substantive evidence. 





TRANSFERS 





The following is a list of change of station orders issued to all 
officers transferred to or from the office of the Judge Advocate 
General, and to all naval law specialists regardless of assignment. 
The list includes transfer issued between the dates of 19 August 
1953 through 19 September 1953. 





NOV 1953 


CDR Thomas J. Abercrombie, USN from JAG to Com- 
NavMarianas. 

CDR Edmund Burke, Jr., USN from PhiBase, Coronado 
Calif. to PhibTraPac. 

LCDR Joseph A. Doherty, USNR from JAG to CoMin- 
Lant. 

CDR Thomas H. Humphreys, Jr., USN from ComNav- 
Marianas to JAG. 

LCDR Gay E. Milius, USNR from BuOrd to ist MAW. 

LT William J. Perry, USNR from NavSch (Naval 
Justice) Npt., R. I. FURASPERS to Com 8. 

CDR Edward J. Taylor, USN from JAG to Com 11. 

LTJG James D. Wilder, USNR from ComCruDesPac to 
Com 4. 

LCDR Pershing Wilson, USNR from USS Gurke 
(DD783) to Com 12. 

CDR Parker E. Cherry, USN fro 
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Com 6 to JAG. 
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